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LEGADM NVAN

CHAPTER 8

MANAGEMENT OF | NVESTI GATI ONS

8000. SCOPE. The provisions of this chapter provide gui dance for
managi ng i nvestigati ons conducted by Marine Corps comands.

8001. TYPES OF I NVESTI GATI ONS \When an incident or m shap occurs,
there may be several reasons, and separate requirenents, to conduct
an investigation. Anong the reasons for conducting an investigation
are to prevent simlar incidents in the future and to obtain and
preserve avail abl e evidence for use in litigation, clains,

di sciplinary, or adverse adm nistrative actions. The follow ng types
of investigations may be required.

1. JAGMVAN Investigations. Chapter Il of the JAGVAN contains

conpr ehensi ve gui dance for conducting adm nistrative investigations
and provi des content and sanpl e docunentation requirenments for
specific types of incidents. Section 0202 of the JAGVAN identifies
ot her types of investigations, agencies responsible for conducting
these investigations, their relationship to adm nistrative

i nvestigations under Chapter Il of the JAGVAN, and applicable
references. The JAGVAN al so provides guidance on the three types of
JAGMAN i nvestigations: command investigations, litigation-report

i nvestigations, and courts/boards of inquiry.

2. UCMJ Investigations. R C M 303, MCM 1998, requires i medi ate
commanders to make or cause to be nmade a prelimnary inquiry into

al l egations that a nenber of the conmmand has committed an offense or
of fenses triable by court-martial. Commanders may conduct such
inquiry personally, task a subordinate to conduct the inquiry, or seek
assi stance from | aw enforcenent personnel (e.g., the Provost Marshal's
O fice, Crimnal Investigative Division, or Naval Crinm na

I nvestigative Service). |If the only basis for an investigation is

di sciplinary action, a separate JAGVAN i nvestigation should not be
conduct ed.

3. NC S Investigations. SECNAVI NST 5520. 3B mandates that, within the
DON, the Naval Criminal Investigative Service is primarily responsible
for investigating suspected or alleged major crimnal offenses,
defined as those offenses puni shable under the UCMI (or simlarly
framed Federal, State, local, or foreign |aws or regul ations) by
confinement for a termgreater than 1 year. SJAs and conmmand
investigating officers nmust determne if NCIS is investigating the
sane incident and, if so, coordinate their efforts with NCIS to ensure
their efforts do not conprom se or otherw se inpede the NCI S

i nvestigation.
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4. Investigations into Alleged Security Violations Pursuant to
SECNAVI NST 5520. 3B, when classified i nformati on has been, or is
suspected of being, |ost, conprom sed, or subjected to conprom se,
NCIS will be notified inmmediately. The command will conduct a
prelimnary inquiry in accordance wi th OPNAVI NST 4410. 1H unl ess
otherw se directed by NCIS. If NCS declines investigative action
the command may still request investigative assistance in conpleting
the required inquiry. The prelimnary inquiry will often be foll owed
by an in-depth JAGVAN i nvestigation. Therefore, the conmand must be
know edgeabl e of both the OPNAVI NST 4410. 1H and JAGVAN requi renents
bef ore commencing the inquiry and investigation.

5. Inspector General Investigations SECNAVI NST 5430.57F sets forth
the m ssion and functions of the Naval |nspector General (NAVI NSGEN)
and the Deputy Naval |nspector General for Marine Corps Matters
(DNIGVC). The NAVINSGEN is designated the senior investigative
official in the DON and shall initiate and conduct, or direct the
conduct of, such inquiries as the NAVI NSGEN deens appropriate, with
particul ar enphasis on matters relating to DON integrity, ethics,
efficiency, discipline, or readiness. The NAVI NSGEN, however, w ||
ordinarily refrain from conducting investigations that focus on

i ndi vidual crimnal activity (normally within the authority of NC'S).
SECNAVI NST 5430.57F is to be construed so as to avoid interfering with
ot her independently authorized investigations, such as UCMJ
inquiries/investigations, JAGVWAN investigations, and NCI'S crimna

i nvestigations. Conmanding officers, however, are required to extend
full cooperation to the NAVI NSGEN. Conmandi ng officers should consult
with their local SJA to determ ne whether a matter falls within the
authority of the NAVI NSGEN

6. Aircraft Mshap Investigations Pursuant to DOD Instruction
6055. 7, OPNAVI NST 3750.6Q, MCO 3750. 1A, and the JAGVAN, nore than one
investigation may be required into aircraft accidents (and for other
exceptional incidents described in paragraph 8001.8a). Safety m shap
investigations are normally required for all aircraft m shaps, and
they are conducted i ndependently and separately from other types of

i nvestigations, to include JAGVAN i nvestigations. |If evidence of a
crimnal act is discovered, then no mshap investigation shall be
conducted (in-progress mshap investigations shall be term nated) and
NCI S should be notified if the matter falls within their investigative
jurisdiction.

a. Mshap Investigation Report Requirenentsare set forth in
OPNAVI NST 3750. 6Q and MCO 3750. 1A.  Paragraph 0242 of the JAGVAN
details the relationship between mlitary m shap and JAGVAN
investigations and sets forth [imtations on the integration of these
i nvestigations, sharing of evidence obtained, and use/discl osure of
the separate investigative reports.

b. Privileged Information in Mshap Investigations Certain
i nformation contained in mshap investigations is designated as
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privileged in order to encourage individuals to provide conplete
information regarding a mshap and aid the discovery of vital safety
information. Wtness statenments, portions of the m shap

i nvestigation, and the opinions of mshap investigators normally may
not be rel eased for purposes outside of the safety investigation.
Exceptions to the privilege and additional details are available in
chapter 6 of OPNAVI NST 3750.6Q and par agraph 0242 of the JAGVAN.

7. Gound Mshap Investigations Paragraph 2034 of MCO P5102.1
provides clarification on the types and requirenents of ground m shap
investigations in the Marine Corps. That Order requires thatl egal

m shap (i.e., JAGVAN) investigations be conducted i ndependently and
apart fromsafety mshap investigations

a. Limted Use Safety Mshap Investigation Reportsare
privileged, internal conmunications of DoD and their sole purpose is
prevention of simlar mshaps. Aircraft mshap investigations
(di scussed in paragraph 8001.6) are a type of |limted use safety
m shap investigation. These investigations are also authorized for
ground m shaps invol vi ng conpl ex weapons systens or unique mlitary
itenms such as | aser devices, renotely piloted vehicles, arnored
vehicles, etc., when the determ nation of causal factors is vital to
t he national defense.

b. General Use Safety Mshap Investigation Reportsare used to
record data concerning all mshaps not covered by "limted use"
i nvestigations discussed in paragraph 8001.7a. Their purpose is to
identify the cause(s) of m shaps and resulting damage or injury so
that action(s) may be taken to prevent recurrence. Marine Corps
ground m shaps will normally be investigated and the information
reported as "general use" m shap investigation reports. In
determ ni ng whet her to conduct a safety investigation, comuanders
should refer to MCO P5102.1 and consult with their local D rector of
Safety and Standardi zation or Safety O ficer.

8. Equal Opportunity Conpl aint Processing Chapter 4 of MCO

P5354. 1C, Marine Corps Equal Opportunity Manual, lists conmand
responsibilities when a report of discrimnatory conduct is fil ed.

All reported incidents of discrimnation, to include sexua
harassnment, nust be investigated. The nature of the investigation
wi |l necessarily depend on the alleged m sconduct and could result in
referral for a NAVI NSGEN DNl GMC i nvestigation, an NCI S investigation
appoi ntnment of a prelimnary inquiry officer under RC.M 303, MM
1998, or a JAGVAN investigation

9. Supply Investigations. Marine Corps policy is that all m ssing,
destroyed, or damaged Governnent property will be investigated in
accordance with the JAGVAN if either the cause is unknown or to
relieve or assign individual responsibility. MO P4400.150E, chapter
6, contains additional requirenments concerning the appointnent and
duties of an investigating officer.
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10. BUMED Medical Quality Assurance Program Gui dance regarding
medi cal quality assurance investigations is contained in paragraph
0252 of the JAGVAN and NAVMEDCOM NST 6320.7. Section 1102 of title
10, U.S. Code, requires that docunments created by or for DoD as part
of a nedical quality assurance programare privileged and
confidenti al

8002. ROLE OF THE SJA The staff judge advocate (SJA) is responsible
for advising the commander on all investigations involving the
command. The SJA identifies incidents that require investigation
recommends the appropriate type of investigation to be conducted
(command i nvestigations are preferred over litigation-report

i nvestigations as they are nore responsive to stakehol ders;
courts/boards of inquiry are rarely conducted), supervises

i nvestigations conducted by the command, and provides |egal advice to
investigating officers or ensures that such advice is otherw se

avail abl e by assigning a |l egal advisor to the investigation. The SJA
requests investigative assi stance from outsi de agenci es, nmintains
liaison with those agencies, and nonitors all investigations involving
t he conmmand conducted by those agencies. The SJA should be notified
whenever an outside agency initiates an investigation involving the
command. The SJA resolves conflicts when two or nore types of

i nvestigations are being conducted involving the sane incident and

mai ntains |iaison with higher headquarters regarding the status of

i nvestigations.

8003. SCOPI NG THE I NVESTI GATION Critical decisions nust often be
made before a convening or appointing order is drafted and the

i nvestigation begins. At the outset, the SJA should determ ne the
pur pose of the investigation and the type of investigation(s)
necessary to fulfill this purpose. Significant considerations in
“scopi ng” an investigation include:

1. The extent of property damage, injury, and/or death;
2. The inpact on civilians, civilian structures, and the environnent;

3. Suspected intentional and/or negligent m sconduct on the part of
servi cenenbers;

4. The potential for initiating or defending a | egal action;

5. The type of expertise needed for conducting a thorough
i nvestigation;

6. The experience, grade, education, know edge, objectivity, and
tenperanment required for an effective investigating officer (10).
Appearances may also play a role in determining who to assign as an
IO The IOs inpartiality should not be reasonably subject to
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guestion by any of the stakeholders in an investigation. In sone
cases, appointment of an 10 from outside the command will be required,;

7. The identity of those with an interest or stake in the outcone of
the investigation (e.g., other commands, victins, parents of
interested parties, servicenmenbers, foreign governnents, foreign
nationals, State governnents, Congress, HQVC, Navy JAG the nedia,

etc.). This consideration is critical. Failure to identify all the
st akehol ders “up-front” virtually assures rel evant questions will not
be addressed and that sone stakeholders will be disappointed in the

investigatory effort. Wen stakehol ders are di sappointed in an
i nvestigation, conplaints to the command and Congress and charges of
“cover-up” may ensue.

8. The possibility of public inquiries concerning the incident and
the need for nobilizing Public Affairs assets.

8004. CONVEN NG | NVESTI GATI ONS; CONFLI CTS; MJLTI PLE COVVANDS

1. If the investigation includes allegations of w ongdoing or
negl i gence on the part of the convening authority (CA) (or even the
appear ance thereof), then the SJA should recomrend that the CA consult
wi th the next senior commander (and SJA) in the chain of command to
determine if the senior conmander should take responsibility for the
conduct of the investigation. For exanple, if a Marine is killed in a
training accident and the reginental commander and staff had a role in
designing the training, dissem nating SOPs and safety information, or
controlling the training, then the division commander shoul d sel ect
the 10 and convene the investigation

2. If the investigation involves two or nore commands, then the SJA
shoul d recommend that the CA consult with the common senior commander
(and SJA) for all affected commands to determine if the senior
commander shoul d take responsibility for the conduct of the

i nvestigation or assign the investigation to a single command for
responsibility in conducting the investigation.

8005. THE | NVESTI GATI NG OFFI CER; EXPERTS; OTHER ADVI SORS

1. \When practicable, a CA should appoint an 10 who is senior to al
i ndi vi dual s whose conduct is subject to inquiry.

2. In sonme cases, consideration should be given to appointing an IO
possessi ng speci al know edge or skills in order to conduct a thorough
i nvestigation.

3. Experts may be necessary to assist the 10 in resolving conpl ex
scientific or technical issues requiring specialized know edge, skill
experience, training, or education (e.g., NC S/ ClID agents, other
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forensic experts, engineers, nmmintenance officers, etc.). CAs are
encouraged to detail experts in the appointing letter to assist the
IO, and the 10 should affirmatively seek expert assistance when
needed.

4. If crimnal or civil litigation may result fromthe matter giving
rise to the investigation, consideration should be given to appointing
a legal advisor to ensure evidence is |egally obtained, preserved, and
avai l abl e for use at a later tine.

8006. THE APPQO NTI NG LETTER

1. If there are specific questions that nust be resol ved by the
i nvestigation, the CA should reference themin the appointing letter.

2. In death cases, CAs should direct IOs to exercise discretion when
encl osi ng graphi ¢ phot ographs (e.g., autopsy photos) to the
investigative report. 1In these cases, the appointing order should

direct the |Gs attention to section 0241b of the JAGVAN.

8007. NEED FOR CONVENI NG AN ADM NI STRATI VE OR OTHER TYPE OF
I NVESTI GATI ON; NATURE OF | NVESTI GATI ON

1. The conduct of a single investigation may satisfy the requirenents
for other types of investigations. Conmands should strive to conbine
as many investigative requirenents as possible into one investigation,
however, safety and m shap i nvestigations normally cannot be conbi ned
with JAGMAN i nvestigations.

2. In sonme instances, it may be appropriate for the CA to appoint a
prelimnary inquiry officer under section 0204 of the JAGVAN. The CA
shall dictate the format and requirenents of the prelimnary inquiry
and may choose to have the prelimnary inquiry officer sinply gather
and docunent facts for comunication to the CA (w thout providing
opi ni ons and reconmendati ons as required by some administrative and
ot her investigations).

8008. ENSURI NG THAT THE PURPOSE FOR CONDUCTI NG THE | NVESTI GATION | S
SATI SFI ED

1. The SJA nust ensure that the CA considers how corrective action,
both recommended and concurred with, is initiated, conpleted, and
documented for future reference.

2. In some instances, the 10 should be directed to provide interim
recommendations to the CA when necessary to avoid further potenti al
injury, destruction, or death. Ensure coordination and followup with
responsi ble staff (e.g., S-3/S-4) officers.
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3. Regardl ess of when corrective recomendati ons are provided, the CA
shoul d be advised on the best nmeans for ensuring the recomendati ons
are conpleted, nonitored and, if necessary, nodified to ensure that

| essons-1learned are applied for positive results.

8009. CONSI DERATI ONS FOR DEATH I NVESTI GATIONS A mmj or concern in
death cases is forwarding tinely, relevant, and factual information
to the next of kin (NOK). In many cases, the NOK exhibit frustration
with the conduct of death investigations and a perceived | ack of
information fromthe Marine Corps. On occasion, these frustrations
are exhi bited through allegations of investigative ineptitude and
cover-up. Early and frequent comunication fromthe command to the
NOK will aid in preventing the devel opnment of adversary relations

bet ween the NCK and the command, and will add to the credibility that
the NCOK give to the death investigation. Guidelines for notifying and
communi cating with the NOK of a deceased Marine are provi ded bel ow
More detailed requirenents are published in MCO P3040. 4D

( MARCORCASPROCMAN) .

1. An investigation into the death of a Marine should seek to answer
all legitimte questions surrounding the death that any stakehol der,
particularly the NOK, may have. Using the utnost discretion, |IGCs
shoul d contact NOK to obtain rel evant background i nformati on about the
deceased Marine or Sailor and discover the issues of concern to the
NOK

2. In any case in which the cause(s) or circunstance(s) surrounding a
Marine's death are under investigation, the Marine's unit commander
will send the NOK a letter notifying themthat an investigation has
been initiated. The letter will be sent within 14 days after the
initial notification of death was provided to the NOK. At a m nimum
the letter will include the following: (1) nanmes of DoD agencies
conducting the investigation, (2) existence of any reports by such
agenci es that have been or will be used as a result of the
investigation(s), and (3) if NCIS is conducting a death investigation,
t he nanme and tel ephone nunber of the case agent and NCIS famly
iaison representative (800-479-9685) at NCI S Headquarters,

Washi ngton, D.C.

3. Wthin 30 days after the initial notification of death was
provided to the NOK and provided that the first general officer in the
chain of command has reviewed the investigation, the reviewer wll
provi de requesting NOK with copy(ies) of any conpleted investigative
and fatality report(s). Review JAGVAN, 0234 for additiona

requi rements and exceptions. |If the investigation is not conpleted
within 30 days of the initial notification, then the unit commander is
required to notify requesting NOK, in witing, on the status of the

i nvestigation. Section 0234d of the JAGVAN al so requires, when
practicabl e, hand-delivery of releasable investigations to the NOK by
a know edgeabl e officer who can discuss the contents with the famly.
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4, In cases where the Marine's death may have been self-inflicted, it
is essential that only accurate facts and not opinions are provided to
t he NOK

5. Section 0241b of the JAGVAN requires that graphic photographs

encl osed with command investigations be placed in a separate envel ope
mar ked: "CAUTION THI S ENVELOPE CONTAI NS GRAPHI C PHOTOGRAPHS.

VI EVER DI SCRETI ON WARRANTED. " The MARCORCASPROCMAN requires a simlar
warning if the NOK elect to receive copies of investigative reports
containing sensitive or gruesone materials. Said materials nust be
separated fromthe investigation and placed in a seal ed envel ope

mar ked: "CAUTION: THI S ENVELOPE CONTAI NS GRAPHI C MATERI ALS

(1 NCLUDI NG PHOTOGRAPHS) . VI EVER DI SCRETI ON WARRANTED. "



